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April 8, 2016 

 

VIA E-MAIL (Thomas.Fusco@dfs.ny.gov) 

 

Mr. Thomas Fusco 

New York State Department of Financial Services 

65 Court Street, Room Seven 

Buffalo, New York 14202 

 

Re: Proposed Addition of Subdivision 52.16(n) to Title 11 NYCRR  – I.D.  No. DFS-08-16-00002-P 

 

Dear Mr. Fusco: 

 
Please accept this correspondence as a comment on the proposed Subdivision 52.16(n) of Title 11 

NYCRR (the “proposed regulation”). The proposed regulation provides that no health insurance 

policy or certificate “shall provide coverage for conversion therapy rendered by a mental health 

professional to an individual under the age of 18 years.” New Yorkers for Constitutional Freedoms 

urges the Department to withdraw the proposed regulation. 

 

There are several major problems with the proposed regulation. First, in the Job Impact Statement 

accompanying the proposed regulation, the Department candidly acknowledges that it is “not known 

if any mental health professional in this state” provides change therapy1 to minor clients. It would 

seem unnecessary—or at least highly premature—for the Department to seek to regulate an activity 

without finding out whether that activity is even occurring anywhere in the State of New York. 

 

Second, Section Four of the Regulatory Impact Statement blithely contends that the proposed 

regulation would “[impose] no compliance costs on insurers.” NYCF contests this unsupported 

assumption. The proposed regulation would likely require insurers to review—and possibly revise—

their own insurance provisions, to inform mental health professionals and insureds of the ban on 

change therapy for minors, and to take steps to monitor compliance. The contention that these 

activities would involve no cost to insurers seems far-fetched at best. 

 

Third, the proposed regulation is a clear attempt to implement the provisions of the Counselor 

Coercion Bill (S.121-Hoylman/A.4958-Glick), which has failed to pass the New York State Legislature. 

It is respectfully submitted that the proposed regulation is one of many efforts by Gov. Andrew 

                                                             
1  Rather than using the term “conversion therapy,” which is considered pejorative, NYCF uses the term 
“change therapy” to describe sexual orientation change efforts by mental health practitioners. 



 
Mr. Thomas Fusco 
April 8, 2016 
Page Two 
 
 

 
N E W   Y O R K E R S   F O R   C O N S T I T U T I O N A L   F R E E D O M S  

 
Facebook.com/AlbanyUpdate    |   Twitter.com/AlbanyUpdate   |   AlbanyUpdate.com 

 

Cuomo to circumvent the Legislature and unilaterally impose his favored policies upon the State of 

New York. 

 

Fourth, the proposed regulation is based upon a false premise. The Regulatory Impact Statement 

accompanying the proposed regulation states that “there is a growing consensus in the medical 

community that [change therapy] for minors actually can be harmful to the minor.” However, aside 

from a reference to research on family rejection (which would appear irrelevant) and a series of 

conclusory statements by professional associations, the Regulatory Impact Statement offers no basis 

for this claim. Absent any such basis, it is inappropriate for the Department to ban change therapy 

for minors. 

 

Finally, the proposed regulation expressly allows mental health professionals to continue providing 

“therapy for an individual who is seeking to undergo a gender transition or who is in the process of 

undergoing a gender transition [that] provides acceptance, support, and understanding…” While the 

Regulatory Impact Statement claims (with no real basis) that change therapy is not medically 

necessary, it ignores the important question of whether a gender transition is ever medically 

necessary. It is respectfully submitted that the proposed regulation not only seeks to ban an 

innocuous treatment (change therapy), but also allows a deeply misguided treatment (therapy to 

facilitate a “gender transition”) to continue. Rather than seeking to ban change therapy for minor 

clients, the Department ought to consider regulating forms of therapy that encourage minors to 

pursue “gender transitions,” as such “transitions” can lead to significant hormonal changes, 

unnecessary elective surgeries, and even permanent infertility. 

 

As the American Psychological Association has noted, there is no scientific consensus as to the causes 

of sexual orientation. What is clear, however, is that sexual orientation is not genetically hardwired. 

In fact, many people experience some level of sexual orientation change during their lives; some seek 

out such change, while others experience it spontaneously. Because sexual orientation change is 

possible, the State of New York should—when considering the sensitive issue of change therapy for 

minors—adhere to principles of parental rights and professional therapy availability.  

 

Thank you for your consideration. 
 
In His Service, 

 
Rev. Jason J. McGuire 
Executive Director 


