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December 18, 2015 

 
VIA E-MAIL (cdowney@dhr.ny.gov) 
 
Caroline J. Downey, Esq. 
General Counsel 
Division of Human Rights 
One Fordham Plaza, Fourth Floor 
Bronx, NY 10458 
 
Re: Proposed Addition of Section 466.13 to Title 9 NYCRR  – I.D.  No. HRT-44-15-00033-P 
 
Dear Ms. Downey: 
 
Please accept this correspondence as a comment on the proposed new Section 466.13 of Title 9 
NYCRR (the “proposed regulation”). 
 
We are writing to object, in the strongest possible terms, to the adoption of the proposed regulation, 
which—according to the Division—would “clarify how gender identity discrimination may constitute 
either sex or disability discrimination under the Human Rights Law.” In actuality, the proposed 
regulation does not “clarify” the Human Rights Law; rather, it seeks to amend it. The proposed 
regulation is flawed in many, many ways, including the following: (a) It would impose burdensome 
new costs and mandates upon New York employers; (b) it would compromise the privacy and safety 
of women and girls by giving intact biological males access to women’s restrooms, changing rooms, 
and locker rooms in public places; (c) its wording is vague and unclear; (d) its declaration that “[no] 
new costs are anticipated for regulated parties” is wildly unrealistic; and (e) if adopted, it is likely to 
result in costly, time-consuming, and unnecessary litigation, together with a potential award of 
damages and attorneys’ fees against the State of New York. However, this correspondence will focus 
on the following procedural flaws: The proposed regulation exceeds the Division’s authority, and it 
also violates separation of powers principles.  
 
The proposed regulation displays flagrant disregard for the limits upon the Division’s statutorily-
granted authority. The Division cites N.Y. Executive Law § 295.5 as the legal authority for the 
proposed regulation. N.Y. Executive Law § 295 reads, in pertinent part, as follows:  
 

The division, by and through the commissioner or his or her duly authorized officer 
or employee, shall have the following functions, powers and duties… 5.  To adopt, 
promulgate, amend and rescind suitable rules and regulations to carry out the 
provisions of [the Human Rights Law], and the policies and practices of the division 
in connection therewith. 
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The statutory language in no way allows the Division to take the broad, sweeping action that it 
proposes to take here. The problem is obvious: Adopting regulations that “carry out” the provisions 
of the Human Rights Law is very different from adopting regulations that redefine the provisions of 
the Human Rights Law. By declaring that “[t]he term ‘sex’ when used in the Human Rights Law 
includes gender identity and the status of being transgender” (see the proposed § 466.13(c)(1)) and 
that “the term ‘disability’ when used in the Human Rights Law includes gender dysphoria” (see the 
proposed § 466.13(d)(2)), the Division would go far beyond carrying out the Human Rights Law. 
Similarly, provisions such as “[d]iscrimination on the basis of gender identity is sex discrimination” 
(see the proposed § 466.13(c)) and “[d]iscrimination on the basis of gender dysphoria is disability 
discrimination” (see the proposed § 466.13(d)) are not regulatory in nature. These provisions would 
not implement or aid in the enforcement of the Human Rights Law; rather, they would amend it. 
 
The Division’s attempts to justify the scope of the proposed regulation are futile and self-referential. 
In the Regulatory Impact Statement accompanying the proposed regulation, the Division makes an 
argument that might be more appropriately placed within the text of an appellate brief. However, the 
parade of trial court decisions referenced in the Statement cannot obscure the complete absence of 
any binding legal authority for the proposed regulation. The Division’s Regulatory Impact Statement 
also includes the following statement, which is highly problematic: “It has long been the practice of 
the Division of Human Rights to accept and process Human Rights Law complaints alleging 
discrimination because of gender identity [on] the basis of the protected categories of both [sic] sex 
and, where appropriate, disability.” If the Division already has the authority to accept and process 
such complaints, the proposed regulation is unnecessary. If the Division does not presently have the 
authority to accept and process such complaints, it has been acting outside its statutory jurisdiction. 
And, if the Division has—as we contend—been accepting and processing complaints that fall outside 
its jurisdiction, this practice in no way supports or justifies the proposed regulation. To put it simply, 
the Division cannot use its past ultra vires actions to justify its proposal to take another ultra vires 
action. 
 
On a related note, the proposed regulation also violates separation of powers principles. Through the 
proposed regulation, the Division essentially seeks to add a new protected category—gender 
identity—to the Human Rights Law. A decision like this is, fundamentally, a legislative prerogative. 
The Division of Human Rights is not the New York State Legislature, and it must not substitute its 
judgment for that of the Legislature.  
 
During the past several years, executive overreach has become a major problem, both in New York 
and across the United States. President Barack Obama’s self-described “pen-and-phone” approach to 
governance on issues where the legislative branch has not acted in accordance with his policy 
preferences is well-known. With respect, it appears that Gov. Andrew Cuomo is taking a similar path 
here. While both the Governor and the Division are entitled to their beliefs concerning matters of 
gender identity and civil rights law, they are not entitled to act as a super-legislature. When a 
President or a Governor bypasses the legislative branch, that executive weakens one of the great 
strengths that the Founders built into the American system. In the words of Thomas Jefferson, “[T]o 
preserve the republican form and principles of our Constitution and cleave to the salutary 
distribution of powers which [it] has established . . . are the two sheet anchors of our Union. If driven 
from either, we shall be in danger of foundering.”  
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It would be difficult to conceive of a more seriously flawed and wrong-headed regulation than this 
one. The Division should reverse course and withdraw it. 
 
Thank you for your consideration. 
 
In His Service, 

 
Rev. Jason J. McGuire 

Executive Director 

 
 
 

 


